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OPINIOM 2ND ORDER

The appellant petitionedg for ;eview of the initial
decision issued on October 24, 1986, that sustained the
reconsideration decision in which the Office of Personnel
Management (OPM) found that the appellant had been overpaid
$980.00 in civil service retirement benefits and denied his
request for a waiver., On April 15, .19%¢€8, the initial
decision became the final decision of the Board because
there was no majority to alter it. On 2pril 28, 1988,

"however, the Vice Chairman reopened the initial decision

pending appointment of a third Board member.
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In accordance with that order, the Board will now

.;;;:cpnelder the appellant’s entitlement to wvaiver of an annuity
f'-"-flcwerpayment For the reasons set forth below, the Board
VACATES the lnltlal decision and REMANDS the case for

fiurther adjudlcatlon.

BACKGROUND

The appellant was overpald $980.00 as a result of OPM’s
fajlure to timely recompute }jns civil service retirement
annuity by eliﬁinating credit for post-1956 military service
when he becamne ellglble to receive social security benefits.
See 5 U.S.C. § 8332(]). ' The existence ‘and the amount of the
overpavment are not in. dlspute It is also conceded that
the appellant was not at fault in causing the overpayment.
This case then presents the guestion whether recovery of the
overpaynment woq‘il:ld be agai'nst eguity ard goocd contscience.
See 5 C.F.R. § #31. 1401;

The appellalnt requested OPM to waive collectlon of the
overpayment ﬂlaimlng =that recover; would ause him
flnanc1a1 harea1 hlp. He ' submltted 2 Flnancz.al ' Resources
Questlonnalre (FRQ) to OPM, zs;[;eca.fylng his montifrl;ly income
and expenses and ‘.hl:s total assets and 1iabil;5;ties., OPM
disallowed the ap;é;ellant’s claim of $210.00 in exipenses for
charitable contrih';'u:tionsj;, and determinec that the{f were not
nornmal and necessary to sustaln life. Hc.nng determinec..

e
that the appella*nt' s »mom:hly income exceeded expenses by

$300.00, OPM concludecl that the appellant was flnanclally



‘months. | S

able to repa"y the overpqymefai;'.‘:’.,ziﬁ,"c",-z“,“'140.00 a month for 7

on appeal to the Boaﬁdﬁwfthe appellant submitted EL

updated FRQ, in which pds% %penses were unchanged from the

K II I
f.'

. ,'5
- earlier submitted FRQ ' mhe ‘administrative judge noted

' necessary llVlng exprn es'

, J g
however, that there‘”w'g several monthly expenses that
l .:,{‘ W .

appeared on the 1at‘-esﬁ.l_,,.- 'FRQ but were not included on the

X ‘

guestionnaire submltted to OPH,7 Those expenses includec
$12 00 for dAry cleanlng and laundrY; $26.00 for recreation,

$20.00 for varatlons, and $129 00 for dlnlng out.

,n
Y &r ;‘;'- b

and 1aundrv ewpense ‘was 1edsonab1f

i .
f"" “-l “"

the expensew for recreatlon, vac’ xan; and dining out coulc

‘necessary, but that

; be coﬁs*ufred 1uxury 1tsms 3‘ vl - were not "ordinary anc
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n the scope of 5 C.F:;R.

—
. .

P | | ;
Flndlnqtf © % -ppellant’s monthly income.

%%, £ and that the appellant hac

1“7ia (awx:mﬁy “the administrative judge
' ST oL ﬁfa-
a T L -'.f
concluded tha.t,'- T&L t mv /t appellant needed most of hir
: ny
._.‘ "‘ ' . ! / \ ] / . 13

. ‘-.
i

_1current income to ﬁe¢h @;-én @s, he did not establish that

-

f . “ij o

-collection of the ﬁworr ]T“lt- at $140.00 2 month for 7

m,’ AT | \,

;.}." :Irl U s
" months would cau sg h;m 7 inanvial hardship.

Thp appelldut/,“ -ﬁiehed for review, challenginé thic

R
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administrative jvﬂmv s Qfﬁding that he did not show that hc

)f

. was entltled totm W&l?&“ based on flnanc1a1 hardship. Ir

part;cular, he quest oned the administrative judge’s findinc

lThe text of this regulation may be found at 8, -infra.



that recreation,f végatipn, éﬁd .dining .oﬁt expenses 1vere
quury items ﬁﬁatd:buld.rotAbeﬁregardeé as 'érdinary and
mecessary 11v1ng é;béhse& " |

On July 30 1@87ﬁ the Board notifie¢ the parties ti.=zt,
pursuant to 5 C F P. S ;20}467, it w:re taking off: ial
rotice - of : docunent _Htﬁlisﬁed in oo 19D byl “he
Compensatlon:Eroué uf OPV entltled POllC Guideiines on the
EHSPOSltIOu of ClVll Serx .ce Retirement Crerpayments. (P icy
Gu.1de11nr*a).:__ See Petltlon For Rev1ew File, Tab 3 (O*r'der
dated July 30, 1987) The Board orderec OPM to prov:L\ &oa
copyl_ of' he PoJ.lcy Gtuct.i.mes to the appellant w1th1n 14
ﬁays.%f The‘ ngrd qrdered the parties to brief the
appliéability' of the Policy Gu:-‘.:de.l._’i.lnes to this case and
jnformed them that they coﬁld’”subﬁit cojections to th;
-Board’s taking official,nctice‘oiﬁthe Pciicy Guidelines.

On AugustF lo, 19%8'?, OPM ser\rccx a ccy of the Pc—::’.cy
€uidelines on _the. appe_zllapt." The appellaznt has submittcd a
rmaponse, identifying provisions of -*the Policy Guidelines
t!;at he believes are ap&.hcable to . ’11< case; Le hes ot

dojected to the Board’s t: klng OfflCJ.al notice of the Po icy

&uidelines. . Nor haq OPM {iled .an objes cticn.

i'""

“The Board‘s order was sent to the. appellante' and ,heir"‘”
representatives in approximately fifty nen;hng ‘Cases.
involving various overpayment issues. 1In each case, OPM was
erdered to send a copy of the Policy Guidelines to the
appellant and his/her representative, if applicable.



ANALYSIS

Recovery or mr ,annuxty - Fmay f“*h 5*~‘made from an
1nd1V1dual when, in L1e 3udgment of t e Offlce of Personnel
Lenagement - the Lnd 1dual ‘is *w1th3;t fault and recovery‘
would  be agains t E”Jlty anﬁ gcvd consclience.” £ U.S.C.
j'§ 8346(b). The appellant has the burden of proof and nust
prove by subsksn+1a3 QV1dence tbat he is entitled to a
Qwaiver. 5 C.F. Fik§ 831. 1407(b) Pecovery is against equity
and.good con ﬂlence when, amorv:'_, other clrcumstances,3 it_

gwould cause .Lnanclal hardshlp to the ‘person from whon 1t 1s'

sought. sﬁ“u.F.Hq 5_531.;@03.'

iJ- Defermlnlnq Whet;gr Recoverv Would Cause Financial
Hardchip .

Financial hards': p may be deemed to exist 1r —but 1s

not limited to~-thos: situations where the appe]f”nt needs

substantially all of his current income and 11qu14 assets to

.‘J

meet current ordlnary and necessary 11v1ng axpenses and
liabilities. 5 C.F.R. - §  831.1404. g ‘thoucd OFM’s
regulations provide & general framework fof'evaluatlng an

%
appellant’s assertio:r that recovery woulu}uause financial

hardship, they do >t define #financial hardship.¥ The
Policy <¢Gulidelines rrovide greater insight into the

determination of finencial hardship and, in the absence of a

3There are two other bases on which recovery of an
overpayment may be found to be against equity and good:
conscience. & C.F.R. § 831. 1403. Those bases are not at
issue in this case. '
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detailed regulation, the Board wil: apply those guidelines

when appropriate.

a. Consideration of Assets

The emph:ﬁéis in § 831.1404 :is on the individual’s
current eb?‘i$y to repay thé c =2rpayment, notr on the
1nd1V1dua17§ net worth This is evicdenced by the references
to ”currbfL 1nuome,” 'llquld assetes ,” “current orcdinary and
nece;saqm living expenses and liakilities,” and “financial
abilii'i‘f.y’ to pay at the tine collectibn is scheduled to be
made. " §.C.F.R. § 831.1404. We interpret this regulatior
to mean that nonliquid assets cenerally should not be
considered as available for recovery of an overpayment. The
Policy Guidelines are consistent with this interpretation.®
See Policy Guidelines § I.D.5. at 7. Although the Policy
Guidelines do not define "nonliquic assets,” they define a
#liquid asset” as. cash or an &sset <that is readily

ISR

convertible into(cgég’}iph little or no loss of value. Id.>

47he POllCﬁPGBIGEIJ nes do prov1de, however, that nonliquid
assets should'be! con51derﬂd if they are so substantial that
ignoring: thsm offend% the conscience. See Policy Guidelines
§ I.D.5.° a?‘? *:Tbav ‘further provic. thai, if the appellan;
converts llqu%d qsets to nonliquic¢ assets after receivine
notice that | ‘dn ‘overpayment was 1rade in order to avoid
recovery of " lﬁht ﬂebt, those no:.liquid assets must be
con51dered. ‘ ' :

,,,,,,

of lquld and nonllquid assets for waiver purposes. quulc
assets 1nc1ud@ ‘cash. on hand, checking accounts, savings
accounts, certlflcates of depouut -mutual funds, and
marketable aerurltxes (e.g., stocks and bonds), whereas
nonliquid assetq include individual retirement accounts an<
other similar retirament sav1ngs accounts. Policy Guidelines
"§§ I.D.5. and" 6.' at 7. . We agree and therefore accept these
examples as 1llustrat1ve of liquid and nonllquld assets,
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The Policy Guideiines also recognize that, because
licuid assets constitute an emergency fund for most people,'
not all liquid assets should be treated as available for
recovery cf the debt. Sce Policy Guideiines § I.L.6. at 7.
They provide that, whil.. the amovnt of liquid a. ‘ets - .at
shculd not be considered will depend on the in':':iw}'iciiual's
overall financiél statucz, $5,009.00, &s a gene;ali r.le,
should be considered =a2s unavzilable for rec;7gry. Id.
§ 1.D.8. at 8. We agree that not all liquid assg%s should
be treated as available for debt recovery, and wéﬁfind that
setting aside $5,000.00, as a general rule is reaéunableland
practical.

b. Determination of Income/EFxpense Margin

In analyzing a c¢leim of financial hardshiyp, we nust
compare monthly income and monthly expenses thrcuchout the
period during which coll:cticn is scheduled to be ::de. The
Board has found that in making this comparisén, it is prcper
for an administrative 3judge o consider chances in an
annuitant’s expenses ardi incdﬁe that zre anti:f?ated to
occur during the projected period of collection. See Eaton
V; Office of Personnel Maﬁégement; 38 M.S.P.R. 216, 217-18
(1988). ThekBoard has aiso found that an admi*istrative.
‘judge should request adlitional informztion on articipzted
expenées whenever the information submitted by the appeliant
is cohfusing or incorplete. See Clinton v. Cffice of

PersbnnélAManagement, 38 M.S.P.R. 221, 223-24 (198%8).
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 Monthly income is the ar euaﬁ't:f'--;-‘-; " ’:ﬁbrﬁthly"ﬂincoﬁie from
211 sources as stated-ori the 3?*Q, 1nclud;ng 1ncc»mc recelvedf.
by any other family member_f-r wham tbe annultanf clalms
ordinary and necessary 1liviig expenses.:,, See',. "5 C.‘I‘:‘.R.-
§ €31.1404(a)(2).
| Determlnlng "ordlnary an< necessary 11v1ng expenses” 15‘
more difficult. Accoxdlng to : C.F.R. § 831 1405 '”ordlna*y‘
and necessary living '_eXpenses' include: : | . |
:renlt,' mertgage pz ments, "utili_,ties, :
maintenance, food, clothing, insurance -
" (life, health, anc accident), taxes,
. installment payment:, medical expenses, ‘
- support expenses wh. 1 the annuitant is.
 legelly - responsilkle, and other '
'miscellaneous.  exprnses which the
individual can <ertablish as Dbeing
orciuary anc necess: . RS

We agree that +t1he tyr:s of expenses 'specifically
enumerated ir. the regulation : e ordinary and neceS‘s'ary. We
"emphasize, however, that an /nnuitant must still show by
substantial evidence that +the amount claimed for f'fth}é.'.f

. . ) v ‘-"[ i
enumerated orcinary and neces:.ry living expenses meets the
reasonableness standard set fc'th below.

In addition to the enur._.ated types of exﬁenses,‘the
requlation provides for misc:llaneous expenses that the
inéividual can establish as !.-.ing ordinary and necessary.
According to OPM’s Policy G. delines § I.D.7. at 7, the
standard for determining whet!icr a miscellaneous expense is

ordinary and necessary is one of 'reasonableness,_- i.e.,

whether a reasonable person ‘would accept the expenses as
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being ordinary and necessary. . The Pollcy Guidelines further
provide that, in general, the: annultant should be given the
benefit of the déft;bt with reépect to this matter unless the
expense clearly constitutes; ah extravaganée or a luxury.
1d.® oPM does not spec:Lfy further what may be regardec as
miscellaneous expenses and what constltutes reasonable
amounts for those;. éxpenses."-"

We find it appropfiate to ':a.pply' OPM’s general
guidelines concerning miscé'llaneous expenses. We adopt the
reasonable person' test. fo’f _determining whether the type and
amount of a miscellaneous éxéense is ordinary and necessary
for a legitimate purpose and whether the amount of ar
enumerated expense is ord:.nary and ﬁecessary. Thus, we find
that to meet the redsonable person ‘standard the indivicual
must show by substanti’al ) evidence that the amount of the

enumerated expenses, and the type and amount of the

miscellaneous expenses that he or she claimed are comparable

€1n ‘the instant . case, however, OPM disallowed the
appellant’s claimed expenses for contributions because they
were “not normal and necessary to sustain life.” See
Petition For Appeal File, Tab 3, Reconsideration Decisior
dated July 21, 1¢986. This is not, as shown above, the
standard for dlsallowmg expenses set out in 5 C.F. R
§ 831.1405 or the Policy Guidelines.

7 We note that the section on ordinary and necessary livinc
expenses in the 1987 Policy Guidelines issued by OPM differs
from that in the 1985 Policy Guidelines in two respects: The
1987 version omits the *benefit of the doubt” provision and
specifies to a greater extent what OPM believes are not
ordinary and necessary expenses. We will not consider the
validity of the 1987 Policy Guidelines, however, because
-they are not now before us. :
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to what a ﬁérson of ordinary prudence would require under
similar circumstances.

We note that whatever the annuitant’s ”accustomed
standard of living,” we will apply a reasonable perscon test
to both the amcunt and nazture of the expenses claimed. Irn
doing so, however, wWe recognize net the ciscrete
circumstances perticular to individual situations must be
taken into account. See Ballentine’s Law Dictionary 1060
(3rd ed. 1969) (Reasonakleness 1is an elastic term; its
deterﬁination depends upon a varietf of considerations and
circumstances).8

The appellant’s monthly expenses are therefore
calculated by adding the following figures: (1) The
appéllant's proven ordinary and necessary monthly expernses,
hincluding his or her miscellaneous expenses; and 2) $50.0C
-for emergency expenses, &as alloﬁcd k- OPM, =s2e¢ Pclicy
Guidelines § 1I.D.9. at 8. This total monthly expense figure
is then subtracted from the appellant’s total monthly incone

to ascertain the appellant’s income/expers« margin.

8¢cf. Coker v. Farris, 508 F. Supp. 996, $97, 999 (M.D. Ga.
1981) (court held that Secretary of Health and HRHuman
Services erred in nct allowing miscellaneous expenses for
burial as ordinary and necessary living expenses under 20
C.F.R. § 404.,508(a), which provides for “miscellaneous
expenses which may reasonably be considered as part of the
individual’s standard of 1living,” in determining whether
awerpayment should be waived under Title XVI of the Social
-Security Act)
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c. Consideration of the Appellant’s Total Financial
Condition

Once the appellant’s income/expense margin is
determined, the Board will consider the appellant’s total
financial ccndition to determine if recovery would cause
financial hardship.9 In determining financial hardship, the
Board will consider whether, under 5 C.F.R. § 831.1404, the
appellant needs substantiélly all of his current income and
liquid asseﬁs to meet current ordinary and necessary livinc
expenses and liabilities.

2. Agplicagign to the Instant Case

Applying the foregoing analysis in the instant caéé, W€
find that the administrative judge should consider ‘the
appellant’s claimed expenses under the reasonable person
test after allowing the parties the opportunity to submit
relevant evidence. The administrative judge should consider
the urdatec¢ FRQ that the appellant submitted with his
responge to the Pblicy Guidelines;1© that FRQ provides for
estimated roof repairs as an anticipated expense. See
Petition For Review File, Tab 6. = To substantiate

anticipated changes in expenses or income during the

°see text at :'5-6, supra, for a . description of relevant
considerations. ‘

1C0she zdrinistrative judge should . a3low the appellant to
submit an updated FRQ and supporting documentation if
circunstances have changed substantially since the last FRQ
was prepared or if expenses have been challenged by OPHM.
See Derrico v. Office of Personnel Management, MSPB Docket
:No. DC831M8610440, slip op. at 8-9 (December 8, 1989 ).
The appellant should be asked to- prov1de a reasoned
explanation for any changes in 1tems or amounts claimed from
hls earlxer FRQs.
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recovery period, the appellant should submit an affidavit
and/or other evidence, e.g., a written repair estimate, to
support the nature of the change, the extent of the change,
‘and any other relevant factors.

We note also that, in an FRQ dated May 18, 1986, the
appellant listed $57,000.00 in debts owed to him by two
individuals who share his surname. Because, under Eaton,
anticipated changes in income during the projected period of
recovery may be considered when determining financial
hardship, the administrative judge should inquire wvhen these
debts are due and allow the appellant to submit evidence
clarifying the nature of those debts. See Clinton, 38
H.S.P.R. at 223-24.

The recdrd-indiCates that the appeliant may héve more
than the $2,700.0Q in liquid -assets found by the
administrative judqe, In addition; the FRQ indicates that
he has $51;000.od in "notes” held. - On remand, the appellant
should be required to clarify the nature of those assets.
The administrative judge, in ruling on the case, must apply
the $5,600.00 exemption discussed above at 7.

We note that the administrative judge found that the
appellant'needed é&bstantially all of his current income and
liquid ‘assets to meet his current ordinary and neéessary
expenses, but that he did not show that collection of the
overpayment woqld_ céuse' him financial hardship. Absent
extraordinary circumstances,- if aﬁ appellant proves by .

substantial 'evidende that he needs substantially all of his
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current income and 1liquid assets to meet his current.
expenses, 'he_?;ﬁas established that recovery would cause hi.m‘l
financial hardship and is therefore entitled to a waiver.

On remand, the administrative 3judge should calcu.:ate
the appellant’s income/expense mardgin in accordance with the
principles discusszd in this Gi:inion ar,- Order and then
evaluate the appellant’s total financiel condition. The
administrative judge may apply other relevsnt provisions of

the Policy Guidelines, as appropriate.

ORDER
Accordingly, the case is REMANDED to the Board’s
Philadelphia Regional Oftice for further adjudication
consistent with this Opinion and Order. on remand, the
appellant should be afforded the opportunity to request a

hearing.

FOR THE BOARD:

obert E. Taylor
d Clerk c. ‘i.he. Becard

Washington, D.C.



CONCURRING OPINION OF VICE CHAIRMAN MARIA L. JOHNSON

While I agree in general with the majority's
explanat{on of the reasonable person test, I write
separately to state my view that in applying this test ore
should consider, as one factor, the appellant's wusual
standard of 1living and how long he has maintained thatz
standard of living, even if he increased¢ or acquired that

standard of living as a result of the overpayment.

7/%,%/%/%

Maria L. nson




